
 

 
Committees: House Committee on Finance  
Hearing Date/Time: February 26, 2020 at 12:00pm 
Place:   Conference Room 308 
Re:   Testimony of the ACLU of Hawaiʻi in Support of H.B. 2203, H.D. 1, Relating 

to Disciplinary Actions in Public Schools 
 
Dear Chair Luke, Vice Chair Cullen, and members of the Committee: 
 
The American Civil Liberties Union of Hawaiʻi (ACLU of Hawaiʻi) writes in support of, with 
suggested amendments to, H.B. 2203 H.D. 1.  
 
The bill language as introduced eliminates school suspensions in pre-kindergarten through 
elementary school and caps suspensions to ten aggregate days per school year in middle and high 
school. That language clarifies differences between the types of suspension, including out-of-school, 
in-school, and ad hoc suspensions, and collects data on disparities in the use of such suspensions. As 
introduced, the bill is an essential step in protecting a student’s right to an education, decreases the 
likelihood of juvenile or adult criminal legal system outcomes, and increases academic proficiency 
because it keeps students in school and learning. H.D. 1 retains only these data protections and 
not the school suspension elimination and cap language, and the ACLU of Hawaiʻi respectfully 
requests that the bill be reverted back to its original version. 
 
Previous testimony by a few principals and complex area superintendents covered two main points. 
One, that principals need autonomy to make suspension decisions, and two, school safety is at issue.  
 
First, the ACLU of Hawaiʻi has seen that unfettered principal autonomy means suspensions happen 
for reasons unrelated to school safety. In particular, principals have suspended students that smelled 
like cannabis, for anywhere from 43 to 92 days. A school year is 180 days. This loss of educational 
opportunity is devastating to students’ life outcomes and unrelated to the underlying cannabis issue. 
The bill language as introduced narrowed the allowable reasons for a suspension to immediate 
physical threats to a student’s self or others, thus targeting school safety directly.  
 
Second, because the regulations accompanying the discipline statutes, Chapter 19, do not link the 
sanctions to the violation, there are huge disparities in the discipline meted out. We have seen these 
suspensions land disproportionately on Native Hawaiian, Pacific Islander, and students with 
disabilities in the form of longer and more frequent suspensions. Unfortunately, it is difficult to tell 
how disproportionately. The ACLU of Hawaiʻi discovered large disparities in suspensions for Native 
Hawaiians and students with disabilities1 resulting in the DOE needing to resubmit its federal 2015-

 
1 Suevon Lee, “Hawaii DOE Releases Revised Data on Student Suspensions,” Civil Beat 
https://www.civilbeat.org/2019/08/hawaii-doe-releases-revised-data-on-student-suspensions/ (August 15, 2019). 
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16 Civil Rights Data Collection data last year. The public and the ACLU of Hawaiʻi have not yet 
seen this new data, though we have requested it.  
 
Third, in meetings with the DOE, a cap of any time length lower than the current 92 days was 
something the DOE could not commit to even discussing. Roughly 37 states have capped or 
eliminated school suspensions. This adherence to an overly punitive, disproportionate method of 
discipline is at odds with the leadership Hawaiʻi displayed when it became the third state to ban 
corporal punishment in 1973.2  
 
What most counters the disappointing public pushback from certain principals and complex area 
superintendents are the statements that families, students, and teachers have given to the ACLU of 
Hawaiʻi about the devastating outcomes suspensions have had.  
 
A Native Hawaiian family approached us recently about a suspension their child received first 
semester for 43 days, after the principal smelled the student’s hands and claimed they smelled like 
marijuana. No drugs or paraphernalia were found on the student. The student had a clean drug test 
but was not permitted to return to school. Second semester, this student was suspended for 72 days 
for a similar allegation. With only 50 days left in this school year, the school is threatening to hold 
the student back the first 20 days of the next school year. The point of school is to learn, both 
academic material and right from wrong. What is this except to purely punish? Cannabis is not a 
reason to disrupt the student’s right to an education. Address the cannabis separately; do not 
irrevocably damage this student’s education. The family is suffering from the fallout of this 
incredible decision.  
 
Studies have shown that suspensions not only fail to address the root causes of disruptive behavior, 
but have a profoundly negative impact on students, denying them valuable education time, increasing 
drop-out rates, and fueling the school-to-prison pipeline.3 Research indicates that the negative effects 

 
2 Brenton Awa, “Some State Lawmakers are Trying to Put an End to Physically Disciplining Children,” KITV, 
https://www.kitv.com/story/39855630/some-state-lawmakers-are-trying-to-put-an-end-to-physically-disciplining-
children (January 25, 2019).  
3 Nancy Heitzeg, “Criminalizing Education: Zero Tolerance Policies, Police in the Hallways, and the School to 
Prison Pipeline,” Education to Incarceration, 2014, available at 
https://www.hamline.edu/uploadedFiles/Hamline_WWW/HSE/Documents/criminalizing-education-zero-
tolerancepolice.pdf (citing the National Association for the Advancement of Colored People’s definition of the 
school-to-prison pipeline: “In the last decade, the punitive and overzealous tools and approaches of the modern 
criminal justice system have seeped into our schools, serving to remove children from mainstream educational 
environments and funnel them onto a one-way path toward prison…the School-to-Prison Pipeline is one of the most 
urgent challenges in education today). 
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of exclusionary discipline are more pronounced for males, students of color and students with 
disabilities — groups that have historically experienced higher rates of suspension and expulsion.4  
 
Using positive alternatives to suspension leads to better school outcomes. After implementing 
alternative discipline methods5 several school systems realized large decreases in their rates of 
suspension.  
 
Students’ due process rights are often not protected. Students and their parents often are not 
informed about the details of the suspension, the procedures for contesting such a suspension, and for 
appealing a decision to impose suspension. The process outlined in Chapter 19 is fundamentally 
stacked against the student and their family and likely violates their constitutional due process rights 
by denying them a pre-deprivation opportunity to argue against suspension.6 This bill as introduced 
helps ensure due process protections by giving parents and guardians seven school days to appeal a 
suspension. Students should not be suspended for more than ten days until such hearing takes place.   
 
For these reasons, the ACLU of Hawaiʻi respectfully requests the Committee to support H.B. 2203 
H.D. 1, amended to revert it back to its original form.  

  
      Sincerely, 
     
      Rae Shih 
      Legal Fellow 
      ACLU of Hawaiʻi 
 
The mission of the ACLU of Hawaiʻi is to protect the fundamental freedoms enshrined in the U.S. 
and State Constitutions. The ACLU of Hawaiʻi fulfills this through legislative, litigation, and public 
education programs statewide. The ACLU of Hawaiʻi is a non-partisan and private non-profit 
organization that provides its services at no cost to the public and does not accept government funds. 
The ACLU of Hawaiʻi has been serving Hawaiʻi for 50 years. 

 
4 Alyssa Rafa, Education Commission of the States, The Status of School Discipline in State Policy, available at 
https://www.ecs.org/wp-content/uploads/The-Status-of-School-Discipline-in-State-Policy.pdf. 
5 See Haw. Admin. Rules § 8-19-6(d) for a partial list of already-established non-suspension disciplinary action. 
6 We believe the existing rules are likely unconstitutional, which warrants that schools provide even more care in 
guaranteeing due process rights. See Wynar v. Douglas County Sch. Dist., 728 F.3d 1062, 1073 (9th Cir. 2013) 
(acknowledging that suspensions of over ten days requires a “formal process” and upholding process that included 
written notice of charges, list of witnesses, right to have an advocate, right to present and confront evidence, and 
pre-deprivation hearing); see also Hunger v. Univ. of Hawaii, 927 F. Supp. 2d 1007, 1018 (D. Haw. 2013) (finding 
that due process rights of student were violated where he was not given sufficient time to meet with Student Conduct 
Administrator). 


