Case 1:15-cv-00070-DKW-KSC   Document 59   Filed 09/11/15   Page 1 of 17     PageID #: 811

DANIEL M. GLUCK 7959
LOIS K. PERRIN
8065
ACLU OF HAWAII FOUNDATION
P.O. Box 3410
Honolulu, Hawaii 96801
Telephone: (808) 522-5908
Facsimile: (808) 522-5909
E-mail:
dgluck@acluhawaii.org
ADAM B. WOLF
Cal. Bar No. 215914
PEIFFER ROSCA WOLF ABDULLAH CARR & KANE
4 Embarcadero Center, Suite 1400
San Francisco, CA 94111
Telephone: (415) 766-3545
Facsimile: (415) 402-0058
E-mail:
awolf@prwlegal.com
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAII
REBEKAH TAYLOR-FAILOR,
individually and on behalf of the Class
of Prospective Hawaii County
Employees and the Class of Previous
Applicants for Hawaii County
Employment,
Plaintiff,
v.
COUNTY OF HAWAII, a municipal
corporation,
Defendant.

Civil Case No. 15-00070 DKW-KSC
[CIVIL RIGHTS ACTION]
[CLASS ACTION]
STIPULATION FOR DISMISSAL
WITH PREJUDICE PURSUANT TO
FED. R. CIV. P. 41(a)(1)(A)(ii) AND
41(a)(2) AND ORDER
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IT IS HEREBY STIPULATED AND AGREED by and between the parties
to this action, through their respective attorneys, that pursuant to Rule
41(a)(1)(A)(ii) and 41(a)(2) of the Federal Rules of Civil Procedure, this action and
all claims asserted herein by Plaintiff against any and all Defendants, be and is
hereby dismissed with prejudice, each party to bear any remaining costs and
attorneys’ fees other than the amounts to be paid pursuant to the Settlement
Agreement, Release and Indemnity Agreement (“Settlement Agreement”).
The parties stipulate to dismiss this action with prejudice upon the Court’s
approval of this stipulation and order expressly incorporating herein the terms of
the executed Settlement Agreement as follows:
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SETTLEMENT AGREEMENT AND RELEASE
This Settlement Agreement (hereinafter “Agreement”) is by and between Plaintiff
REBEKAH TAYLOR-FAILOR (hereinafter “Plaintiff”), her heirs, representatives, successors,
and assigns, and Defendant COUNTY OF HAWAI‘I (hereinafter “Defendant County”).
Plaintiff and Defendant County are sometimes referred to herein collectively as the
“Undersigned Parties.”
WHEREAS, Plaintiff, through her attorneys, filed a Complaint in Taylor-Failor v.
County of Hawaii, Civil No. 15-00070 DKW-KSC (hereinafter “Lawsuit”) on March 9, 2015 in
the United States District Court for the District of Hawai‘i;
WHEREAS this Lawsuit challenged Defendant County’s pre-employment medical
examination policy, which at the time of the filing of the complaint, applied to all of the
County’s conditional job offerees and had two components that are challenged in this Lawsuit:
(1) a suspicionless urinalysis; and (2) the use of form DHR-RE-570, which demands answers to
the employees’ most private and (formerly) confidential medical history;
WHEREAS, Plaintiff filed the Lawsuit on her own behalf and on behalf of two primary
putative classes: (1) an injunctive relief class of people who received conditional job offers from
the County for non-safety-sensitive positions and who have yet to respond to the medical history
and/or undergo the urinalysis; and (2) a damages class of non-safety-sensitive County employees
who were subjected to the medical history and/or urinalysis;
WHEREAS on March 13, 2015, the Court granted Plaintiff’s Motion for TRO [Docket
#14], finding that Defendant failed “to articulate a special need to subject Taylor-Failor to
mandatory urinalysis” and that Plaintiff was likely to succeed on the merits of her Fourth
Amendment claim (Id. at 16);
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WHEREAS on March 27, 2015, Plaintiff filed a Motion for Preliminary Injunction and a
Motion for Class Certification, which were originally scheduled to be heard on June 24, 2015;
WHEREAS, in order to avoid the further expense and risk of litigation, Plaintiff and
Defendant now desire to mutually and finally resolve all issues and claims related to the Lawsuit;
NOW, THEREFORE, in consideration for the mutual promises, covenants and conditions
contained herein, Plaintiff and Defendant hereby agree as follows:
1.

CONSIDERATION. The full, sufficient and complete consideration for the promises,
covenants and conditions contained in this Agreement includes the following:
a.

Revisions to County’s Urinalysis Requirement and DHR-RE-570 Form for
Conditional Job Offerees
i. Defendant County covenants and agrees that it shall not now or in the
future require a urinalysis test or medical examination for any conditional
job offeree for any positions other than those listed in Exhibit 1 to this
Agreement; provided, however, that the County is free to amend the list of
job positions requiring a urinalysis test at any time in order to add new
safety-sensitive positions, Department of Transportation (“DOT”)
regulated positions or positions that have changed job duties in a manner
that makes them safety-sensitive or DOT regulated, so long as all such
amendments will be reported to Plaintiff’s counsel as set forth in
subparagraph 1.a.iv. below; and also provided that should the prevailing
federal or state law expressly require urinalysis tests as part of a preemployment medical examination for non-safety sensitive, non-DOT
regulated positions, the County may choose to revise its policies and
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procedures to allow for urinalysis tests in accordance with federal and
state law.
ii. The County can conduct medical examinations of non-safety-sensitive
employees only when the examinations comply with the Americans with
Disabilities Act and Title VII; when the examinations relate only to the
physical attributes that are direct requirements of the job; and as necessary
to comply with the federal Occupational Safety and Health Administration
(“OSHA”) and the State of Hawai‘i Occupational Safety and Health
Division (“HIOSH”) requirements as described in Section 1.vi below.
iii. Defendant County has amended its policies, procedures and literature
regarding pre-employment medical examinations effective August 15,
2015. These amendments reflect the covenants and agreements set forth
in Section 1.a.i above. Copies of said policies, procedures and literature
changes have been provided to Plaintiff’s counsel with the exception of
the Department of Human Resources (“DHR”) Rules and Regulations,
which will be made within one hundred eighty days from the execution of
this Agreement. Failure to complete the rules changes within one hundred
eighty days from the execution of this Agreement shall not be considered a
material breach of the Agreement,
iv. Defendant County agrees that the Department of Human Resources shall
provide Plaintiff’s counsel with a revised Exhibit 1 annually on June 30 for a
period of three years beginning June 30, 2016; provided, however, that
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failure to provide such an updated list for a period of 90 days shall not be
construed as a substantial breach of this Agreement; and
v. In order to ensure the confidentiality of medical examination and
urinalysis results, Defendant County shall keep secured any and all records of
medical examination and urinalysis results of past and current employees for
all positions, other than those listed in Exhibit 1 to this Agreement, within 10
days of the Effective Date of this Agreement. The County may release any
and all records of urinalysis results and medical examinations of past and
current employees of all positions if authorized by said employee. This does
not require the County to retain such records, however, which it may destroy
in a confidential manner (e.g., shredding). Additionally, the County agrees to
destroy in a confidential manner (e.g., shredding) Ms. Taylor-Failor’s
medical examination form.
vi. Nothing in this Agreement prohibits the County from asking questions that
OSHA and HIOSH require employers to ask of employees who seek to use
personal protective equipment at the place of their employment and
conducting pre-employment medical examinations as required to comply
with OSHA and HIOSH regulations.
b.

Amended Complaint
i.

Prior to the filing of the Stipulation of Dismissal With Prejudice and

Order, pursuant to Federal Rule of Civil Procedure, Rule 15(a)(2), Plaintiff shall
file a First Amended Complaint that shall remove all claims for monetary
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damages and any allegations related thereto on behalf of Plaintiff and the putative
classes; and
ii.

Defendant County, after reviewing a proposed draft of the First Amended

Complaint, shall stipulate in writing to the filing.
c.

Payment: No later than fifteen business days after the Effective Date of this
Agreement, Defendant County shall pay the sum of $115,000.00 via one check
payable to “ACLU of Hawai‘i Foundation Clients’ Trust Account” to be
distributed as the ACLU of Hawai‘i Foundation (“ACLU”) deems appropriate.
Plaintiff and her attorneys have represented, and for purposes of this Agreement,
Defendant County does not dispute, that all of the above-referenced sums shall be
allocated towards attorneys’ fees and/or costs and as such constitute statutory
attorneys’ fees and costs under 42 U.S.C. Sections 1983 and 1988. This
allocation or characterization of the fees and costs shall have no bearing on any
future request for fees and costs in the event of further action(s) arising out of or
involving the interpretation of this Agreement. With regard to the sum set forth
above, the County may issue an IRS Form 1099 to the ACLU, if that is consistent
with the standard practice of the County. Because Plaintiff’s counsel has
represented that all of the above-referenced sums represent fees and costs paid
pursuant to statutory authority, no IRS Form 1099 shall be issued by Defendant
County to the Plaintiff for these fees and/or costs. Counsel for Defendant County
expresses no opinion as to the tax consequences of the terms of this Agreement.
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2.

RELEASES AND COVENANTS NOT TO SUE.
a.

The following releases and covenants not to sue shall become binding as of the
Effective Date, but shall be null and void if any of the conditions subsequent set
forth in Subparagraph 1 are not satisfied.

b.

Release by Plaintiff. Plaintiff, as well as her heirs, representatives, successors,
and assigns, hereby covenants not to sue and fully and forever releases, waives,
and discharges from and for any and all Released Claims, including fees and costs
associated therewith, as defined in Subparagraph 2(c) below: Defendant County,
its present, former and future departments, agencies, divisions, subdivisions,
officers, directors, principals, members, shareholders, agents, employees, insurers,
subrogees, assigns and designees.

c.

“Released Claims” means any and all claims, counter-claims, demands, causes of
action, rights of appeal, costs, expenses, damages, judgments, orders and
liabilities of whatever kind or nature, in law, equity or otherwise, including but
not limited to claims for attorneys’ fees or costs, whether now known or
unknown, vested or contingent, suspected or unsuspected, that have existed or
may have existed, or that do exist as of the Effective Date, that arise out of or in
any way relate to or arise out of any and all claims or allegations made, or which
could have been made, in the Lawsuit.

d.

Should Defendant County initiate any claim for relief against Plaintiff relating in
any way to the allegations contained in the Lawsuit, Plaintiff may declare this
entire agreement to be null and void, and Defendant will not oppose Plaintiff’s
request that the Court set aside the dismissal of the Lawsuit.
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e.

Nothing contained herein is intended to prevent any Party from enforcing this
Settlement Agreement.

3.

DISMISSAL. At the time this Agreement is fully and finally executed, the parties to the
Lawsuit will execute and lodge a Stipulation of Dismissal With Prejudice and Order,
pursuant to Federal Rule of Civil Procedure, Rule 41(a)(1)(ii), which will set forth this
Agreement verbatim so that the Court shall retain jurisdiction for purposes of any
enforcement action arising from substantial non-compliance with this Agreement. The
parties agree that the Stipulation and Order filed June 2, 2015, will be dissolved upon
entry of dismissal on the above-referenced terms.

4.

EFFECT OF BREACH. In the event that either party substantially breaches any other
provision of the Agreement, the non-breaching party may bring a claim to enforce this
Agreement. In the event of any litigation arising out of this Agreement or involving the
interpretation of this Agreement, the prevailing party shall be entitled to recover its costs
including reasonable attorneys’ fees.

5.

UNDERSTANDINGS AND AGREEMENTS. The Undersigned Parties acknowledge,
agree and understand that:
a.

No Admission of Liability: It is understood and agreed that this is a compromise
settlement of the matters described herein and that neither this Agreement nor the
furnishing of the consideration for this Agreement shall be deemed or construed
as an admission of liability or wrongdoing of any kind by any of the Undersigned
Parties.

b.

Complete and Voluntary Agreement: This Agreement constitutes the entire
understanding of the Undersigned Parties on the subjects covered. The Undersigned
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Parties acknowledge that neither of them, nor their agents or attorneys, have made
any promise, representation or warranty whatsoever, either express or implied,
written or oral, which is not contained in this Agreement, for the purpose of inducing
the other Undersigned Party to execute this Agreement, and the Undersigned Parties
acknowledge that they have executed this Agreement in reliance only upon such
promises, representations and warranties as are contained herein, and are executing
this Agreement voluntarily and free of any duress or coercion.
c.

Modification: This Agreement may not be modified in whole or in part except by an
agreement in writing signed by the Undersigned Parties.

d.

Knowledge: The Undersigned Parties make this compromise with full knowledge
of the facts, are represented by counsel, and are fully informed as to the terms,
content and effect of this Agreement.

e.

Expenses, Fees and Costs: Except as otherwise provided in Section 1of this
Agreement, each of the parties shall bear all of its own costs, expenses, and fees,
including attorneys’ fees, incurred by the party up to and including the date of
execution of this Agreement.

f.

Hawai‘i Law: This Agreement shall be construed and the rights of the parties
determined in accordance with the laws of the State of Hawai‘i.

g.

Severability: If any term, provision or covenant of this Agreement is held by a
court of competent jurisdiction to be invalid, void or otherwise unenforceable, the
remaining terms, provisions, and covenants of this Agreement shall remain in full
force and effect and shall in no way be affected, impaired, or invalidated.
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h.

Effective Date: The releases and other provisions of this Agreement shall become
effective only upon the mutual execution of this document by and between the
Undersigned Parties.

i.

Additional Documents and Actions: The Undersigned Parties agree to cooperate
fully and execute any and all supplementary documents and to take all additional
actions which may be necessary or appropriate to give full force and effect to the
basic terms and intent of this Agreement.

j.

No Party Deemed Drafter: In the event of any future action or proceedings
relating to this Agreement neither of the Undersigned Parties shall be considered
to have drafted this Agreement for purposes of construing the intent of this
Agreement.

k.

Counterparts: This Agreement may be executed and delivered by way of
electronic signature and transmission or facsimile transmission, and may be
executed in any number of counterparts, each of which shall be deemed to be an
original, but all of which together shall constitute one and the same instrument. In
making proof of this Agreement, it shall not be necessary to produce or account
for more than a single counterpart containing the respective signatures of each of
the Undersigned parties.

l.

Authority to agree to and to execute provisions herein: The Undersigned Parties
represent and warrant that they have the authority to agree to, and to execute, all
the terms specified herein.
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This stipulation is signed by counsel for all parties in this action. This
Court will retain jurisdiction for the purpose of enforcing the Settlement
Agreement.

Dated: September 9, 2015

/s/ Daniel M. Gluck__________
Daniel M. Gluck
Lois K. Perrin
ACLU OF HAWAII FOUNDATION
Adam B. Wolf
PEIFFER ROSCA WOLF
ABDULLAH CARR & KANE
Attorneys for Plaintiff and the Putative
Plaintiff Class

Dated: September 10, 2015

/s/ Jennifer D.K. Ng
Jennifer D.K. Ng
Deputy Corporation Counsel
COUNTY OF HAWAII
Attorney for Defendant County of Hawai’i
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APPROVED AND SO ORDERED.
DATED: September 11, 2015 at Honolulu, Hawai’i.

/s/ Derrick K. Watson
Derrick K. Watson
United States District Judge

Rebekah Tailor-Failor vs. County of Hawaii, Civil No. 15-00070 DKW-KSC;
STIPULATION FOR DISMISSAL WITH PREJUDICE PURSUANT TO FED. R.
CIV. P. 41(a)(1)(A)(ii) AND 41(a)(2) AND ORDER
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