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BY DAVID BROWN 
ILLUSTRATIONS BY DANIEL HERTZBERG

Bad Laws  Bad Laws  

The police shooting and killing  
of an unarmed black teenager named Mi-
chael Brown sparked civil unrest in his 
hometown of Ferguson, Missouri, last Au-
gust. The weeks that followed brought to a 
national audience shocking stories of ineq-
uity suffered by Ferguson residents at the 

hands of local law enforcement. The fundamental broken-
ness of the system seemed to be confirmed when a grand 
jury refused to indict the police officer who shot Brown. 
Meanwhile, to suppress public demonstrations, police 
equipped themselves like an occupying force, treating pro-
testors as an insurgency to be stomped out.

The casual employment of tear gas, armored vehicles and 
open antagonism by law enforcement are outgrowths of a 
system whose overaggression and empathy are, too often, 
inversely related. According to Ezekiel Edwards, Director of 
the ACLU’s Criminal Law Reform Project: “Ferguson is re-
ally the symptom of an illness that is quite serious and has 
really permeated many different police-community rela-

tionships around the country. While you can always see iso-
lated incidents and think they’re just that—isolated—that 
would be a big mistake. The killings and the shootings that 
we have seen around the country are actually not particu-
larly new. They’re getting a lot of media attention, but un-
armed people—particularly people of color in poorer com-
munities—bearing the brunt of excessive and sometimes 
fatal force on behalf of overaggressive police departments, 
often over transgressions or disputes that are quite minor, is 
a problem that we’ve had in this country for a very long time.”

This problem meshes with the complicated racial, social 
and cultural history of the United States, and was enshrined 
with the onset of the so-called war on drugs. In 1971 Presi-
dent Richard Nixon called drug abuse “public enemy num-
ber one,” and in prepared remarks declared, “In order to 
fight and defeat this enemy, it is necessary to wage a new, 
all-out offensive.” This prompted a shift in the way police 
operate, creating new funding streams that financially em-
powered law enforcement, jails and prisons, and focused 
them in the local public-safety paradigm.

PHOTO BY DENNIS WELSH 

FROM THE WAR ON DRUGS TO THE WAR ON TERROR, 
RECKLESS POLICIES HAVE TOO OFTEN SET THE 

POLICE AGAINST MINORITIES AND THE POOR. 

Bad Law EnforcementBad Law Enforcement
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4 BAD POLICIES THAT LEAD           TO OVER-POLICING 

“[Police] were going to operate more like paramilitary 
forces fighting a wartime enemy,” Edwards says, “and less 
like community-oriented, problem-solving, public-health-
driven police departments looking to figure out how to 
work with the community and other stakeholders to help 
people who have drug addictions and people in poverty 
seeking improved schools and job opportunities and viable 
alternatives to the black market, and thinking of intelli-
gent long-term responses to drug use and sale.” 

Compounding these problems, federal and state 
policymakers passed draconian and often manda-
tory sentencing laws that severely punished peo-
ple convicted of violating drug laws, resulting in 
decades-long and sometimes life-without-parole 
sentences. These punitive and ultimately ineffectual 
incarceration efforts exacerbated the fraying of re-
lationships between police and their communities. 

Meanwhile, many state and local law enforce-
ment agencies, often as part of the performance 
metrics required when receiving federal funding, 
used simple arrest figures to measure the success 
of their drug enforcement efforts. The use of such 
metrics permeated the local culture of policing, 
resulting in internal performance goals that likewise fo-
cused heavily on high numbers of arrests, as opposed to 
measuring public safety, the number of arrests resulting 
in successful prosecutions, assessing community satisfac-
tion with the police, and the state of community-police 
relationships, among others. This incentivized officers to 
prioritize arrests for low-level offenses, which are easy to 
make and easy to count. 

According to Edwards, the problem intensified in the 
1980s and 1990s, as poorly managed and largely unac-
countable “task force” crime units were established to 
patrol city streets with a particular emphasis on drug law 
enforcement. The political response to the terrorist at-
tacks in 2001 made things worse and provided justifica-
tion, however specious and misplaced, for local police de-
partments to build or expand SWAT teams and purchase 
surplus military hardware to carry out domestic law en-
forcement duties.

Many of these ill-considered policies have resulted not 
in increased trust, partnership and respect between law 
enforcement and the residents of communities they are 
sworn to serve, but in increasingly adversarial relation-
ships, with both sides resenting and fearing the other.

Overly aggressive policing is often justi-
fied by police and politicians because of violence as-
sociated with the drug war or communities of color. 

Seema Sadanandan, Policy and Advocacy Director for the 
ACLU of the Nation’s Capital in Washington, D.C., says the 
reality is much different. For starters, assaults and felony 
killings of police officers in the United States are down 
sharply over the past two decades, she says. Furthermore, 

while the pattern of violence communities of color 
face from police is a real problem, “the vast majority 
of aggressive police encounters—particularly in black 
and brown communities—do not result in someone 
getting shot and killed,” she says. Rather, “it’s the 
daily indignity of thousands of police encounters that 
degrades the relationships between communities and 
police and makes our communities less safe overall.” 
Consequently, it’s not simply a matter of taking tanks 
away from police.

Washington, Sadanandan says, is a perfect example 
of this. “D.C. is largely held up across the country as 
a model of so-called community policing,” she says, 
“and oftentimes when you hear about incidents like 
what happened in Ferguson or with Eric Garner in 

New York, it’s justified by citing black-on-black violence.” 
However, she adds, when you look at the actual policing of 
communities, the majority of policing is focused on the ag-
gressive enforcement of low-level offenses. For example, in 
D.C., 96 percent of more than 45,000 arrests every year are 
for nonviolent offenses. “Yet when you question aggressive 
policing of black communities, oftentimes they use the jus-
tification of black-on-black violence,” she says.

This misrepresentation by hyperaggressive law enforce-
ment and its tragic resonance with the wider public has 
shaped the way the ACLU approaches the issue and works 
for reform. The ACLU, Sadanandan says, “focuses on the 
way in which inequity is reproduced by institutions. So 
we’ve had to change and shift those systems, and that’s why 
we have to use so many different strategies. That’s why we 
have to use policy and advocacy and public education and 
litigation. We’re looking at system change.”

Part of such a change includes shattering the “war on 
drugs” rhetoric that has wrongly distorted public percep-
tions of crime and punishment. 

“As a society we have centralized the use of the criminal 
justice system as our primary instrument for addressing so-
cial issues,” Sadanandan says. “A kid acts up in school? Call  
the police. You’re having an issue in your local community? 

1033 PROGRAM 
The 1033 program allows the Penta-
gon to give surplus military equip-
ment to civilian law enforcement 
agencies. When police officers carry 
tools of war, they often adopt combat 
tactics, escalating situations and alien-
ating the public.

STOP-AND-FRISK  
Nine out of 10 people subjected to 
stop-and-frisk are proven to be in-
nocent of wrongdoing, and no data 
suggests that stop-and-frisk reduces 
crime. In fact, cities without such 
policies have seen steeper declines in 
violent crime. 

4 BAD POLICIES THAT LEAD           TO OVER-POLICING 

It’s the daily 
indignity of 
thousands 
of police 
encounters that 
degrades the 
relationships 
between 
communities 
and police. 

continued on page 22
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ness of the raid—
which even by the 
sheriff’s department’s 
own admission was 
fraught with gross 
tactical failures—left 
more than emotional 
scars. One of their 
deployed “flashbang” 
grenades—designed 
for use by commandos 
in combat zones—
landed in a baby’s crib. 
It detonated next to 
Bounkham 
Phonesavanh, a 1-year-
old boy. Bou Bou, as 
the child is called, had 
his chest ripped open, 
his body covered in 
burns, one of his lungs 
collapsed, and his face 
disfigured.   
 Doctors still don’t 
know the extent of 
the damage to the 
child’s brain. All this 
happened because 
law enforcement 
wrongly suspected 
someone in the house 

W hen 
Habersham 
County, 

Georgia, sheriff’s dep-
uties disastrously raid-
ed a house in May 
2014, they claimed to 
have no way of know-
ing that children were 
present. This despite 
the plethora of chil-
dren’s toys strewn 
about the front yard, 
and a minivan in the 
driveway with family 
decals of four children, 
a mom and a dad.   
 Besides missing such 
obvious clues, the per-
son the deputies were 
attempting to subdue 
was not even at the 
house at the time—
indeed, he didn’t even 
live there. Instead, police 
stormed the home of a 
sleeping, totally inno-
cent family. They found 
no weapons, no drugs 
and no suspects.
 Sadly, the feckless-

had participated in a 
$50 drug sale.
 To save baby Bou 
Bou’s life and give 
him some measurable 
standard of living, the 
Phonesavanh family 
has incurred over a 
million dollars in med-
ical expenses. 
Shockingly, 
Habersham County 
went to court to fight 
having to contribute 
to the family’s paying 
off the debt. 
 The ACLU has taken 
up the cause of the 
Phonesavanh family, 
elevating their story 

so people understand 
the often-tragic conse-
quences of overly 
aggressive policing. 
Since the ACLU 
became involved, 
Senator Dick Durbin of 
Illinois has held con-
gressional hearings on 
policing and criminal 
justice. Now that 
Congress is actively 
looking into the prob-
lem, the ACLU has 
made it a priority to 
help lawmakers under-
stand how police mili-
tarization can destroy 
individuals, families 
and communities.

“STOP-AND-FRISK” IS A 
POLICING TACTIC in which 
law enforcement officers 
can, without probable 
cause, briefly detain an indi-
vidual, ask questions, and 
search for weapons. If con-
traband is discovered, the 
cops may arrest the detain-
ee. The program has been 
proven to target minority 
communities disproportion-
ately. Since 2002, of the 5 
million stops in New York 
City alone, 90 percent of 
those stopped were non-
whites, mostly black or 
Latino; 88 percent were 
completely innocent.

The New York Civil Liberties 
Union (NYCLU) has 
launched Communities 
United for Police Reform 
(CPR), a multifaceted effort 
to change the broken poli-
cies that result in programs 
such as stop-and-frisk. CPR 
researches discriminatory 
police practices, helps edu-
cate and organize the pub-
lic, and works with policy-
makers to end racial profil-
ing and bring police depart-
ments to account. The 
NYCLU also has filed federal 
lawsuits aimed at halting 
stop-and-frisk and other 
practices that violate privacy 
rights and the freedom  
to assemble.

Additionally, the NYCLU  
has created a smartphone 
application called Stop and 
Frisk Watch that allows  
New Yorkers to alert each 
other of law enforcement 
abuses and video-record 
ongoing incidents. 

GUILTY 
UNTIL 
PROVEN 
INNOCENT

Police were going to operate more like  
paramilitary forces fighting a wartime enemy 
and less like community-oriented, problem- 
solving, public-health-driven police departments.

Alecia and Bounkham Phonesavanh attend a 
prayer vigil for their toddler son, Bou Bou, who was 
critically injured by a SWAT team.

INTRUSIVE SURVEILLANCE 
Police departments sometimes use 
surveillance technology developed for 
spy agencies. In Florida, police used 
“stingray” devices that simulate telecom-
munications towers to collect informa-
tion about mobile devices—and they did 
so without probable-cause warrants.

JUMP-OUT STOPS 
Some law enforcement agencies use a 
tactic called “jump-out stops,” in which 
police spot someone allegedly loitering 
or jaywalking and use it as a pretense 
to demand identification and perform 
a search. Communities of color are the 
most affected. 

4 BAD POLICIES THAT LEAD           TO OVER-POLICING 

GRENADING A 
BABY’S CRIB 
GRENADING A 
BABY’S CRIB 
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SHOT ON CAMERA:  JUSTICE FOR LEVAR EDWARD JONES

Call the police. Young people are out on the corner smoking 
marijuana? Call the police. The criminal justice system is 
really a blunt instrument when it comes to dealing with all 
these social problems. 

“This is the legacy of the war on drugs, which itself arose 
from the legacy of criminalizing and marginalizing black 
and brown communities and immigrant communi-
ties. It has to do with structures from top to bot-
tom, and it has to do with the values that have been 
strengthened through the war on drugs.” 

Those values include punishment as a deterrent, 
and justice equals revenge. But when you thought-
fully explore these issues with victims of crime, 
you find most victims aren’t actually looking for re-
venge, Sadanandan says. In fact, the group of people 
who are most susceptible to victimization by violent 
crime in America is young black men—the same 
people who are being incarcerated. “So the line be-
tween victim and so-called offender is very thin and 
gray, and more often than not the groups are made 
of the same people. In our thinking about public 
safety, we need a shift to include people of color and 
the poor in our metrics about what strategies are 
making communities safer.”

The ACLU also seeks to ensure that the public doesn’t see 
the police as the enemy. As ACLU Executive Director An-
thony Romero put it, “Good policing is essential to strong 
and safe communities. The police are not our enemy—po-
lice abuse and brutality are. If we do our best to address 
police abuse, brutality and impunity, we must also double 
down on our efforts to ensure that we not demonize all po-
lice and the essential role they play.”

In the grim shadow of the drug war, one 
area of promise in public safety is the adoption of body 
cameras, which attach to the uniforms of law enforce-

ment officers and record encounters between police and the 
public. These devices help clarify events for internal review 
and legal proceedings. They are beneficial on both sides of 
the lens, providing an uneasy public with a new tool to hold 
police accountable while giving the police a way of showing 
when they have used force reasonably. 

Dennis Parker, the Director of the ACLU’s Racial 
Justice Program, considers police departments’ in-
creasing acceptance of body cameras to be a first step. 

“It is at least a reflection that more and more po-
lice departments are recognizing that there is a prob-
lem,” he says. “Whether or not that’s going to be the 
answer remains to be seen—there are studies that go 
both ways—but it’s at least an acknowledgement that 
there’s something wrong with too many police-civil-
ian interactions.” 

Along those lines, Parker says, police need to do a 
much better job of collecting and examining data, and 
using it to determine when and where bias exists. 

“They need to make clear that it is a priority that treat-
ment has to be fair,” he says. “The use of force has to be 
fair and justified. And police should be held accountable, 

which is perhaps the biggest thing that’s missing now.”
There are signs of improvement. Alongside the adoption 

of body cameras are early attempts at improving training and 
data collection. Meanwhile, a number of police departments 
across the country are beginning to focus on ways in which 
they might mend the frayed bonds between themselves and 
the communities they are charged with protecting. 

Parker says he is hopeful that such efforts will proliferate. 
“Improving relations between police and communities of 
color is a necessary step that is ultimately even more impor-
tant than technological improvements like body cameras.” 
There is a long road ahead, and much work to be done. 

T
HE SHOOTING OF LE-
VAR EDWARD JONES 
illustrates how law 
enforcement officers 
can harbor an “en-

emy” mentality as a result of 
bad public policy. 
 On September 4, 2014, Jones 
was at a gas station, outside 
his car, when a South Caro-
lina state trooper drove up and 

asked for his ID. Jones, who is 
African-American, reached into 
his vehicle to get it. The trooper 
immediately opened fire on 
him. Shot and bleeding on the 
ground, Jones apologized pro-
fusely, asking “What did I do, 
sir?” The incident was recorded 
on a dashboard-mounted cam-
era in the police car.
 Jones survived and the troop-

er was fired and later charged 
with felony assault and battery. 
 The incident touches on many 
of the ACLU’s awareness-raising 
issues. It took only three sec-
onds for the trooper to open fire 
after asking for Jones’ license, 
indicating the trooper seemed 
to be in a default mode of ex-
pecting violence. Rather than 
serve a community, he enforced 

authority. And critically, because 
the incident was recorded, the 
ambiguity of possibly conflict-
ing stories was eliminated, and 
a process was initiated to bring 
the trooper to account. The vid-
eo produced by such cameras, 
and those that affix to police 
uniforms, might help adjudicate 
other such incidents.

continued from page 20
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In our thinking about public safety, we need a shift to  
include people of color and the poor in our metrics about 
what strategies are making communities safer.

Good policing 
is essential 
to strong 
and safe 
communities. 
The police 
are not our 
enemy—police 
abuse and 
brutality are.
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POLICE PARTNERS
REVERSING THE TREND TOWARD 
MILITARIZED LAW ENFORCEMENT 
will take a very long time and will 
involve policy shifts, new legislation 
and cultural changes in police depart-
ments across the country. Though there 
is still work to be done, the ACLU and 
state affiliates have been active in each 
area and have achieved 
early successes.
REFORMING THE NATION’S 
SECOND LARGEST POLICE 
DEPARTMENT

During a six-month inves-
tigation of policing prac-
tices in Puerto Rico, the 
ACLU discovered system-
atic abuses, including the 
unjustified use of lethal 
force against unarmed 
citizens, severe beatings 
of handcuffed individuals 
and civilians beaten and 
left for dead in the streets. After the 
ACLU’s findings were released, the 
Department of Justice and Puerto Rico 
entered into a consent decree mandat-
ing urgent changes to the common-
wealth’s police department. The agree-
ment reforms everything from training to 
organization and mandates an indepen-
dent monitor to ensure changes are car-
ried out.
SMART DEPLOYMENT OF POLICE BODY 
CAMERAS
Not long after the ACLU issued its 
white paper on police body cameras, 
the shooting death of Michael Brown 
by a Ferguson, Missouri, police officer 

exemplified how such cameras could 
have been helpful in understanding 
events. Later, when a grand jury declined 
to indict a New York City police officer 
for the choking death of Eric Garner, 
video footage captured by a mobile 
phone revealed not only the tragic 
events, but also helped the public better 

understand what was at 
stake. In December 2014, 
the Obama administration 
issued a proposal to spend 
$75 million on 50,000 police 
body cameras.
SHIFTING THE NATIONAL 
CONVERSATION

Not every victory is won at 
the ballot box or in a court-
room. A large part of any 
successful movement involves 
education and shaping the 
public’s understanding of an 
issue. Overly aggressive 

policing is no different. As former ACLU 
counsel Kara Dansky explains: “At the 
national level, the ACLU has shaped the 
conversation on the militarization of 
policing. We have made it very clear 
that the militarization of policing is not 
only about MRAPs [Mine-Resistant 
Ambush Protected vehicles] on Main 
Street, although that is important. We 
also work to ensure that people under-
stand that, for decades, policing has 
been unnecessarily and dangerously 
militarized in communities of color. The 
militarization of policing is not an isolated 
problem; it is a systemic problem.”

WASHINGTON, D.C. 
Racial profiling, routine 
stop-and-frisks and 
jump-out stops plague 
the nation’s capital. In 
response, the ACLU is 
forcing daylight on the 
police, organizing hear-
ings so victims of abuse 
by law enforcement 
can tell their stories to 
the D.C. city council. 
ACLU efforts also 
include pushing for D.C. 
police to document their 
searches so oversight 
methods might be 
implemented.

BOSTON According 
to a study of 200,000 
police-civilian encoun-
ters from 2007–2010, 
African-Americans 
made up 63 percent of 
encounters between city 
police and the populace, 
despite constituting 
less than one-quarter 
of the city’s population. 
The police justification 
for three-quarters of 
these encounters was 
“investigate person.” 
ACLU efforts in Boston 
include pushing for 
police body cameras, 
regular data reporting 
by law enforcement 
agencies, and receipts to 
be provided to citizens 
after a stop or search.

NEWARK In response 
to the ACLU of New 
Jersey’s advocacy and 
documentation of mis-
conduct by the Newark 
Police Department, 
including stop-and-frisk 
abuses, the United 

States Department 
of Justice released a 
scathing report last 
year citing widespread 
civil rights and civil lib-
erties violations by New 
Jersey’s largest police 
force. The ACLU has 
since launched a new 
coalition, Newark Com-
munities for Account-
able Policing, to create 
permanent changes in 
Newark policing, and is 
on the verge of winning 
the creation of the na-
tion’s strongest police-
civilian oversight system, 
charged with holding 
police officers account-
able and identifying 
patterns of misconduct.

MARICOPA COUNTY, 
ARIZONA Over the 
course of a two-week 
federal trial, the 
ACLU proved that 
the Maricopa County 
Sheriff’s Office, led by 
the notorious Sheriff Joe 
Arpaio, was unlawfully 
targeting and detain-
ing Latinos without 
valid legal justification. 
The department is now 
implementing sweeping 
reforms ordered by the 
judge, including training 
on constitutional polic-
ing, body cameras that 
will record interactions 
with the public, and ex-
tensive data collection. A 
court-appointed monitor, 
a community board and 
the ACLU are overseeing 
the changes to ensure the 
agency doesn’t return to 
racial profiling.

4 FRONTS IN A 
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IN COURTROOMS AND TOWN HALLS, THE 
ACLU LEADS A NUMBER OF ADVOCACY 
AND REFORM EFFORTS TO HELP REIN IN 
OVERLY AGGRESSIVE POLICE TACTICS. 
HERE ARE SOME EXAMPLES.

NATIONWIDE EFFORT

SUCCESSES IN THE STRUGGLE AGAINST 
ABUSIVE POLICE PRACTICES

“At the 
national 
level, the 
ACLU has 
shaped the 
conversa-
tion on the 
militari-
zation of 
policing.” 

A New York Police Department officer demonstrates how to operate a body 
camera, which records the officer’s interactions.


